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A Privacy

1 Theright to privacy

5.01 The right to privacy can be defined as the freedom to develop personal
relations without any outside interference.! Privacy can also be defined in a
negative way as ‘anything that does not regard the public life of a person’. It
implies the control of what a person wants to reveal about themselves.?

5.02 This chapter will develop the rules governing the right to privacy and
then tackle some related practical issues. In Belgian law, the right to privacy of
each individual is acknowledged by three fundamental texts (see para 5.04).
Two specific Acts protect privacy against particular forms of interferences
(see para 5.08). -

5.03 Specific topics in connection with the right to privacy and personality
will also be tackled: videosurveillance (see para 5.32); photographs of a person’s
assets (see para 5.38); biographical narratives (see para 5.46); use of name (see
para 5.54); and finally, the right to image (see para 5.58).

2 Arrangements regarding the right to privacy

5.04 The right to privacy is founded upon two major international texts
incorporated within the Belgian legislation:

(1) Article 8 of the European Convention on Human Rights® which states
that:

*

This chapter reflects the law in Belgium as at October 1998.

*  The authors express their warmest acknowledgments to Professor Yves Poullet
(University of Namur) for the submitted documentation with respect to the Personal
Data Act and for his accurate suggestions concerning the privacy section of this
chapter.

1 F Rigaux, La vie privée, unc liberté parmi les autres?, Travaux de la Faculté de Droit de
Namur, Brussels, (Larcier, 1992) at p 18.

2 F Rigaux, La protection de la vie privée et des autres biens de la personnalité, Brussels,
Bruylant (1990) nr 684.

3 Incorporated in the Belgian law: cf Belgian State Gazette (Moniteur Belge), 19 August

1955.
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‘1. Everyone has the right to respect for his private and family life, his
home and his correspondence.

2. There shall be no interference by a public authority with the exercise
of this right except such as is in accordance with the law and is necessary
in a democratic society in the interests of national security, public safety
or the economic well-being of the country, for the prevention of disorder
or crime, for the protection of health or morals, or for the protection of
the rights and freedoms of others. :

(2) *Article 17 of the International Covenant on Civil and Political Rights
(ICCPR)* which states that:

‘1. No one shall be subjected to arbitrary or unlawful interference with
his privacy, family, home or correspondence, nor to unlawful attacks on
his honour and reputation.

2; Everyone has the right to the protection of the law against such
interference or attacks.’

5.05 The Belgian Supreme Court has ruled that any international Act ratified
by the Kingdom of Belgium supersedes any related internal texts.’ The above-
mentioned texts can therefore be pleaded directly in any proceeding.

5.06 Furthermore the Belgian Constitution, amended on 17 February 1994
states in its Article 22° that:

‘Everyone has the right to respect for his private and family life, exceptin
the circumstances and with respect to the conditions determined by law.
The law or the decree warrants the protection of this right’.

Up to now, two specific Acts have been enacted on the basis of this
constitutional principle (see para 5.09).

5.07 In the event of any breach of a term of these general provisions, the
injured party can initiate in the Belgian civil courts either a procedure on the
merits of the case, or an interim relief procedure. :

3 Specific Belgian laws relating to privacy

5.08 There are two relevant laws relating to privacy: first, the Actrelating to
privacy protection with regard to the processing of personal data’ (see paras
§.09-5.25); and second, the Act relating to the privacy protection against the
monitoring of private communications and telecommunications® (see para

5.26).

Moniteur Belge, 6 July 1983.

Cass, 27.05.1971, Pas, 1971, 1, p886. - .

“Chacun a droit au respect de sa vie privée et familile, sauf dans les cas et conditions fixés par 1‘5

loi. La loi, le décret ou la rigle visée & Varticle 134 garantissent la. protection de ce droit

(Moniteur Belge, 17 February 1994). o ]

7 Loi du 8 décembre 1992 relative 2 Ia protection de la vie privée 3 'égard des traitements
de données 2 caractére personnel, Moniteur Belge,18 March 1993, p 5801 ]

8 Loi du 30 juin 1994 relative 2 la protection de la vie privée contre les écoutes, la prise

de connaissance et Penregistrement de communications et télécommunications privées,

Moniteur Belge, 24 January 1995.

[ A I
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4 The Privacy Commission

5.09 Before examining the material scope of the Personal Data Act (hereafter,
‘PDA) it is necessary to specify the role of the Belgian ‘Commission for the
protection of privacy” (‘the Privacy Commission’).

5.10 The Privacy Commission is part of the Ministerial Department of
Justice. Its composition reflects the socio-economic trends of Belgian society
(PDA, Article 24).The Privacy Commission plays a triple role:

(1) itreceives the notifications from the data controller (PDA, Article 18);

(2) ithas an important consultative power regarding the PDA application
and its improvement (PDA, Articles 29 and 30);

(3) itcanbe notified by individuals in case of breach of the PDA. It acts asa
mediator (PDA, Article 31) and denounces the PDA infringements'° to
the Public Prosecutor (PDA, Article 32). The intervention of the Privacy
Commission in litigation does not prevent recourse to the courts (PDA,
Article 31, section 1).1!

5 Scape of the Personal Data Act

5.11 The material scope of the PDA is determined by two concepts:* that of
‘personal data’ and that of the ‘processing’ of such data.

Personal data

5.12 ‘Personal data’ is any data related to an identified or identifiable
individual." The EU Personal Data Directive,'* which was transposed into
Belgian legislation by a Bill of 11 December 1998, adds that: ‘to determine
whether a person is identifiable, account should be taken of all the means
likely reasonable to be used either by the controller or by any other person to
identify the said person’.'¢

5.13 The PDA does not define the concept of ‘data’. According to the
preamble of this Act, any sort of information could be regarded as data (eg, the

9 The so called ‘Commission de la protection de la vie privée’ or ‘Commissie voor de
bescherming van de persoonlijke levenssfeer’.

10 The infringements to the main PDA provisions are criminal offences (PDA, arts 37—
43).

11 Cf para 5.22 below.

12 Cf G Baeteman and MJ Van Vlasselaer, De bescherming van het privé-leven ten aanzien
van de gegevensverwerking, Antwerp (Kluwer, 1993).

13 PDA art 1, s 5. See also art 2a of the EU Directive 95/46/EC.

14 ‘Loi du 11 décembre 1998 transposant la directive 95/46/EC du 24 octobre 1995 du
Parlement européen et du Conseil relative 3 la protection des personnes physiques a
I’égard du traitement de données 3 caractdre personnel et 4 la libre circulation de ces
données’, Belgian State Gazette (Moniteur Belge), 3 February 1999,pp 3049-3065).
About the application of the self-executive provisions of a Directive, see ] Verhoeven,
Droit de la Communauté européenne, Précis de la Faculté de Droit de "Université
Catholique de Louvain, Brussels (Larcier, 1996) at pp 261 ff.

15 Directive 95/46/EC of the European Parliament and of the Council of 24 October
1995 on the protection of individuals with regard to the processing of personal data
and on the free movement of such data.

16 26th Recitals of the EU Directive 95/46/EC, JOCE, 23 November 1995, L 281/31.
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information contained in a picture or in a fingerprint).”” The PDA extends to
personal data in both private and public sectors.'®

Processing of data

5.14 Both manual files and automated processing of personal data are within
the scope of the PDA."®

5.15 The maintenance of a manual file is defined as the compilation and the
storing of personal data in a logically structured manner enabling systematic
consultation (PDA, Article 1, section 4).2° A difference has to be made between
a file (*fichier’ or ‘bestand’) and a record (‘dossier’), the first one being more
structured than the second.! The distinction between these two concepts is
rather unclear since it depends on the degree of structure permitting (or not)

" a systematic consultation of the data, although every record is, in principle,
intended to be consulted.?

5.16 Alccording to the Privacy Commission, one has to determine whether
the data can be accessed and handled rapidly. The alternative criterion proposed
by the Privacy Commission will be of little practical help since, like the legal
criterion, it is subjective.

5.17 Theautomated processing of personal data covers any set of operations
carried out wholly or partially by automatic means relating to the registration
and storage of personal data, as well as to the modification, erasing,
consultation or dissemination of such data (PDA, Article 1, section 3).* The
linking factor of the different operations mentioned by the definition must be
found in the purposes of processing: all operations contributing to a common
purpose constitute a ‘set of operations’.?

5.18 Directive 95/46/EC adopts a broader approach to the concept of
processing. Any operation, such as collection, recording or consultation, which
is performed on personal data can be considered processing.® Moreover, this
approach could raise problems in the context of the Internet: any consultation
of personal data, made available on the web, could be considered to be the

17 MH Boulanger, C De Terwangne et T Leonard, ‘La protection de la vie privée 3
Pégard des traitements de données 3 caractére personnel’, 77, 1993, p 371. For the
picture, cf paras 5.32 ff on videosurveillance.

18 C Van den Eynden, ‘Data protection in Belgium’, in Business Guide to Privacy and Data
Protection Legislation, (1996) p 39.

19 PDA, art 1,5 1.

20 S Louveaux, ‘Comments on the EU Data Protection Directive: the Belgian perspective’,
hup://ltc.law.warwick.ac.uk/jilt/dp/2louveau/default. hum. See also: Cass, 16.05.1997,
77,1997, p 779.

1 Cf Commission de protection de la vie privée, avis n° 7/92 du 12 mai 1992, Doc Parl,
Chambre, sess Extr, 1991-1992, nr 413/12, pp 79-97.

2 M-H Boulanger, C De Terwangne et T Leonard, ‘La protection de la vie privée 3
’égard des traitements de données A caractére personnel’, 77, 1993, p 371. Adde
Commission de protection de la vie privée, avis n°2/92 du 25 février 1992 concernant
un projet d’arrété royal relatif au traitement de données  caractére personnel en
matidre de crédit 2 la consommation, in Rapport d'activités 19921993, p 74.

3 Commission de protection de la vie privée, note sur la distinction fichier-dossier, 10/1P/96/
189/048, nr 5.

4 Simple registration without storage does not constitute an ‘automated processing’.

§ MH Boulanger, C De Terwangne et T Leonard, ‘La protection de la vie privée &
1’égard des traitements de données A caractére personnel’, 77, 1993, p 371.

6 Cfart2b.
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processing of such data. Such a view is in contradiction with the aim of the
Directive which seems to apply to making personal data available for
consultation, rather than the act of consultation itself,’

6 Data protection principles

5.19 The personal data protection instituted by the PDA is based on the
purpose-limitation principle® which, according to Article 5,° covers two aspects:
(1) the legitimacy of the processing; and (2) the conformity of the processing
with the legitimate declared purposes.'®

Legitimacy of processing

5.20 The principle of legitimacy implies that the purpose of the processing
must be determined, declared and legitimate. The legitimacy of processing
depends on its transparency (determination and prior information with regard
to the processing purposes)'! and the proportionality between the legitimate
purpose of the processing and the need to attempt privacy.” The controlier of
the file (‘maitre du fichier’ or ‘houder van het bestand’)® has then to notify the
Privacy Commission of the considered processing and its purposes.!* The
subject of the data must be informed about the identity of the file controller,
the purposes of this processing and their right to access and rectify the data
related to them. "

7 MH Boulanger and C De Terwangne, ‘Internet et le respect de la vie privée’, in
Internet face au droit, Cabiers du CRID, nr 12, pp 198-199. Contra, cf Projet de loi
transposant la Directive 95/49/EC du 24 octobre 1995 du Parlement européen et du
Conseil relative 2 la protection des personnes physiques i 'égard du traitement des
données A caractére personnel et i la libre circulation de ces données, Doc Pari,
Cl;a;mbrc des Représentants, sess ord 1997-1998, nr 1566/1, Commentaire des articles,
p 13.

8 This principle must be viewed as the cornerstone of each personal data protection law
(cf CNIL, Dix ans d’informatique et libertés, Paris, Economica, 1988, p 81 ff).

9 ‘Les données & caractére personnel ne peuvent faire objet d’un traitement que pour des finalités
déterminées et légitimes et me peuvent pas étre utilisées de maniére incompatible avec ces
[finalités; elles doivent étve adéq , perts et non ives par rapport 3 ces finalités’
(personal data can only be processed for determined and legitimate purposes and
cannot be processed in a way incompatible with those purposes).

10 JP Buyle, L Lanoye, Y Poullet et V Willems, ‘Chronique de jurisprudence:
l'informatique (1987-1994)’, 77, 1996, p 233.

11 CfT Leonard et Y Poullet, ‘Les libertés comme fondement de la protection des
données nominatives’, in F Rigaux, La vie privée, une liberté parmi les autres?, Travaux
de la Faculté de Droit de Namur, Brussels, Larcier, 1992, p 232 ff. See particularly the
PDA, arts 4 and 9 regarding the obligation of information of the data subject.

12 S Gutwirth, ‘De toepassing van het finaliteitsbeginsel van de privacywet van 8 december
1992°, TPR, 1994, p 1432. Adde MH Boulanger, C De Terwangne et T Leonard, ‘La
protection de la vie privée 4 I'égard des traitements de données 3 caractére personnel’,
JT, 1993, p 377.

13 See the PDA, art 1, s 6 which defines the ‘maitre du fichier’ as the individual or legal
entity who or which can decides on the purposes of the processing and the types of
data to be processed.

14 PDA, art 17.

15 PDA, arts 4 and 9 (right to information).
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Conformity of processing

5.21 ‘The principle of conformity implies that the content of the processing
must respect the legitimate declared purposes which were assigned to it."f It
also implies that the personal data has to be adequate, relevant and not excessive
in relation to the said purposes (ie the proportionality relationship between
the data collected and processed, and the purposes of such processing)."”

7 Interim rules

5.22 The PDA" grants to every individual the right to specific recourse to
‘interim relief’ from the President of the civil courts.”” The ability to order
payment of damages has been discussed.™ In any event, this recourse does not
affect the possibility of initiating an examination of the merits of the case,
which permits the awarding of damages. )

Up to not, case law on this area has been very limited since the vast majority
of individuals either have no knowledge of their rights in these matters, or do
not realise the practical implications of the unlawful use of data related to
them.

8 Directive 95/46/EC and amendments to the Personal Data
Act

5.23 ‘The transposition of the Directive 95/46/EC implies an amendment
of the present Belgian PDA. A new bill adapting the PDA is now under
discussion at the Belgian Parliament.! The first version of the draft bill has
been criticised by the Privacy Commission’ since it did not fully make use of
the manoeuvrability margin allocated to the Member States by the Directive.’

16 J-P Buyle, L Lanoye, Y Poullet et V Willems, ‘Chronique de jurisprudence:
Iinformatique (1987-1994)", 77, 1996, p 236.

17 Y Poullet, ‘Droits et devoirs du ficheur’, in Quelle Commission pour quelle vie privée?,
actes juridiques de la journée d’information du 3 mai 1993, Brussels, Presses du
Moniteur belge, p 55.

18 PDA, art 14.

19 However, this procedure is for use in an emergency. The court President decides on
the merits of the case.

20 Up to now, two decisions have awarded damages in case of PDA infringement: Civ
Brussels (prés), 22.03.1994, 77T, 1994, p 841; Civ Nivelles (prés), 15.11.1994, ¥, 1995,
p 289. Contra: Civ Brussels, 12.04.1995, unpublished, RG nr 95/53/A.

1 Projet de loi transposant la Directive 95/49/EC du 24 octobre 1995 du Parlement
européen et du Conseil relative 3 la protection des personnes physiques 2 I'égard du
traitement des données A caractére personnel et 1 la libre circulation de ces données,
Doc Parl, Chambre des Représentants, sess ord 1997-1998, nr 1566/1.

2 Avis n° 30/96 du 13 novembre 1996 relatif 3 Pavant-projet de loi adaptant la loi du 8
décembre 1992 relative 1 la protection de la vie privée 2 I'égard des traitements de
données 2 caractére personnel i la Directive 95/46/EC du 24 octobre 1995 du
Parlement européen et du Conseil relative 1 la protection des personnes physiques 2
P’égard du traitement des données A caractére personnel et 2 la libre circulation de ces
données.

3 On the extent of that margin; ¢f Y Poullet, “The European Directive relating to the
protection of physical persons with regard to the processing of personal data and its
free circulation - a state of relative harmony’, in EC Data protection Directive: interpretation
~ application — jtion, Darmstadt, STMV, 1997, pp 24 ff.

(1¢ / 4
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5.24 Asensitive question is the necessary reconciliation of the right to privacy
with the freedom of expression. The Directive invites Member States to provide
partial exemptions for journalistic purposes.* The Privacy Commission
considers that the PDA applies to the files maintained by journalists and thus
recommends partial exemptions in order to preserve the freedom of expression
and the principle of the secrecy of journalistic sources. The latter could have
to be revealed in the absence of exemptions.’®

5§.25 The first version of the draft bill, which gave to the courts the task of
finding a balance between the two fundamental rights, was severely criticised
by the State Council (‘Conseil d’Etat’ or ‘Raad Van State’).¢ So, the new version
of the draft bill” stipulates effectively exemptions relating to the processing of
sensitive personal data® provided relatively severe conditions are respected,
particularly with regard to the public® character of the processed data and the
means reasonably used for the necessary prior verification of the data accuracy'®
(Article 3, section 3(a) — new). Partial exemptions to the obligation of
information of the data subject, to the right of access and rectification of said
subject and to the duty of prior registration in order to protect the journalistic
sources secret have also been provided (Article 3, section 3(b), (c) and (d) -
new). i

9 Monitoring of communications

Private communications

5.26 Wire tapping is regulated by the Act of 30 June 1994 relating to privacy
protection against the monitoring of private communications and
telecommunications.! All (tele)communications which are not intended to be
heard by everybody have to be considered as ‘private’ (tele)communications,
whatever means are used for the transmission, the place where the words are
raised, or the type of content that is sent (images, digitalised data, etc).?

4  ‘Member States shall provide for exemptions or derogations from the provisions of
this Chapter, Chapter IV and Chapter VI for the processing of personal data carried
out solely for journalistic purposes or the purpose of artistic or literary expression only
if they are necessary to reconcile the right to privacy with the rules governing freedom
of expression’ (art 9).

S Avis n° 09/95 du 5 avril 1995 concernant lapplication de la loi du 8 décembre 1992
relative & la protection de la vie privée & 'égard des traitements de données & caractére personnel
par les médias, in Commission de protection de la vie privée, Rapport d'activité 19941995, pp
19-20, Adde Avis n° 30/96, op cit, p 6.

6 Projet de loi transposant la Directive 95/49/EC..., Avis du Conseil d’Etat, Doc Parl,
Chambre des Représentants, sess ord 1997-1998, nr 1566/1, pp 96 ff.

7  Projet de loi transposant la Directive 95/49/EC..., Texte de la loi du 8 décembre 1992
dans I’hypothése ol cette loi serait modifiée suivant le projet de loi transposant la
Directive 95/46/EC du 24 octobre 1995 du Parlement européen et du Conseil, Doc
Parl, Chambre des Représentants, sess ord 1997-1998, nr 1566/2, pp 33-34.

8 Personal data with regard to race, ethnic origins, sexual behaviour, beliefs, political
opinions, ... (art 6) and medical data (art 7).

9 Data made public by the referred person or in relation with his public character or the
public character of the event he is involved in.

10 It implicitly refers to an ethical obligation on the part of journalists.

11 HD Bosly and D Vandermeersh, ‘La loi belge du 30 juin 1994 relative i la protection
de la vie privée contre les écoutes, la prise de connaissance et 'enregistrement de
communications et télécommunications privées’, Rev dr pén (1995) p 340. See also T
Henrion, ‘Les écoutes téléphoniques’, 77, 1995, pp 205 ff.

12 Exposé des motifs, Doc Parl, Sénat, sess Ord 1992-1993, nr 843/1.
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